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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, CR. 75-198 


Plaintiff 


ee TRIAL MEMORANDUM 


ALFRED DANIEL MILLER, 


Defendant 


PRELIMINARY STATEMENT 


On August 14, 1975 the defendant, ALFRED 
DANIEL MILLER, was indicted by the Fedeial Grand Jury 
for violations of Title 18, U.S.C., §§2113(a), (b) and 
(ad), arising out of the robbery of the Marine Midland 
Bank, Main and Seneca Streets, Buffalo, New York, on 
July 31, 1975, at which time approximately $1,943.00 
was taken. Count I charges the violation Of fy Z2i+ 


U.S.C. §2113(a), with respect to the robbery of said 


bank; Count it charges the larceny violation, §2113(b); 


and Count III charges that in the commission of the 
above-mentioned offenses, Mr. Miller assaulted the 


teller, Karen Rice, a violation of T. 18, U.S.C., §2113(d). 


This latter charge was based on the fact that the 


defendant displayed to the victim teller a realistic 
replica of a .38 caliber pistol, which at the time 
she felt to be a real gun, and which resulted in her 


assault. 


On August 15, 1975 the defendant entered a 
guilty plea to Count I of the indictment, although 
at the date of the scheduled sentence, September 26, 
1975, in response to the Court's offer to speak at 
his sentence, the defendant attempted to exalt him- 
self from criminal responsibility by claiming a 
mental disturbance at the time of the act. For ihis 
reason, his plea was vacated, and the matter was set 


down for trial. 


Mental examinations followed, with the 
defendant receiving two conflicting evaluations; 
one of them by Dr. Bruno Schutkeker found that the 
defendant lacked sufficient competency at the time 
of the act to bear criminal responsibility, and 
the other, by Dr. Richard Miller, found that the 
defendant was in fact competent at the time of the 


act and should bear criminal responsibility. 
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pp: 


Well,.did he then - - In any event, did he turn axound 
and look at that point? 
Yes. 


What did you do when he stopped? 


I told him to put his hands on his head and just stand 
still. 


bid he have anything with him at that time? 


Yes, he had a bag, a green and bluish cloth bag in his 
hand, and I asked him to drop it, and he would not 
drop it, at which time I took it out of his hand. 

Mr. Langer, was that the same green and blue bag that. 
you remember him - ~- seen him carrying when you first 
saw him? 

Yes, sir. 


Showing you what has been marked Government's Exhibit 


1l for identification, which is in a plastic envelope, 
I will ask you to take chat out and look at it and if 
you recognise it, tell the jury dilids tink is, please? 
Yes, sir, I do recognize this as being the bag that 


Mr. Miller had in his hand at the time I stopped hin. 


| 


Now, just todear up one point, at the time you stopped ; 
him, did you know his nam? | 


No, sir. 


You subsequently learned his name? 


I subsequently learned his name. 
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Would you tell us what happened then, you took the bag 
out of his hand? 

At this point, I examined the contents of the bag. 

Can you tell us, sir, what you found in the bag? 

Yes, sir. I found what I later determined to be a 


Colt - - a replica of a Colt Police .38 revolver. 


do, I would like you to tell the jury what that is? 
Yes, sir, I recognize this as being the replica of 
the Colt .38 revolver which I found in the green and 
blue bag. 

Did you find anything else in the bag? 

Yes, sir, I did. I found a pair of sunglasses. 
Showing you Government’s Exhibit 13 for identification, | 
I will ask you if you recognize those? 

Yes, sir. 

Would you tell the jury what they are? 

These are the sunglasses that I found in the green and 


blue bag. 


Anything else you found in the bag, sir? 
Yes, sir, I found a pair of safety glasses. 


Would you describe those for us? 


These are just clear safety glasses with a plastic along 


the sidee. 
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I will show you Government's Exhibit 12 for identifica- 
tion. 

Yes, sir, I recognise the safety glasses as being the 
ones I found in the blue and green bag. 

Would you ::ell us what else you found in the bag, if 
anything else? 

I found a green shirt, what appeared to ba a male shirt, 
belonging to a male. 

Showing you Government's Exhibit 14 for identification, 
I would like you to tell u ir you recognize that, if 
you can, sir? 

Yes, sir, I do, the green shirt I found in the green and 
blue cloth bag. 

Anything else, sir, in the bag at that time? 

I found an A.M.&6A's paper bag. 

Showing you Government's Exhibit 17 for identification, 
again, would you examine that and tell us what that is, 
if you know? 

Yes, sir, this is the green and blue paper A.M.6A'S 
bag that I found in the blue and green cloth bag. 

Would you tell us if you found anything else in the 
bac? 

I found a five and a half inch blade knife. 

Can you describe what that was like for us? 


It’s silver in color with a figurine on top. 
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When you say “on top", what do you mean? 
On the handle. 
Showing you Government's Exhibit 7 for identification, 


do you recognize that, sir? 


Yes, sir, I recognize this as being the knife which 
I found in the green and blue cloth bag. 

Did you find anything else? 

I found a knife ase. 


Would you describe what that was like? 


A brown knife case, approximately five or six inches 
long. 

Showing you Government's Exhibit - - 

| THE COURT: A knife case? 


|THE WITNESS: A knife case. 


WAGNER: 
K-n-i-f-e? 


Yes, sir. 


Showing you Government's Exhibit 15 for identification. 


Yes, air, I recognize this as being the knife case I 
found in the green and blue cloth bag. 
iid you find anything else in the bag? 


I found a man's sportcoat or suitcoat. 


Can you describe that? 


Grey in cclor. 
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Showing you Government's Exhibit 9 for identification, 
I would like you to look at that, sir, and tel) ns 

if you can remember that and, if so, what that is, 
please? 

Yes, sir, I recognize it as being the grey jacket that 
I found in the blue and green cloth bag. 

Anything e.se in the bag? 

I found a purple and black cap in the bag. 

Showing you wovernment's Exhibit 1° for identification. 
Yes, sir, this is the purple and black cap which I 
found in the blue and green cloth bag. 


Did you find - - 


(THE COURT: What is that number? 
“a WAGNER: That's Government's Exhibit 10. 


‘THE COURT: Actually, Government's Exhibit 10 


is the cap itself,.Mr. Wagner? 


MR. WAGNER: Actually, these have been in bags, 


Mr. Langer is opening the bags as he is 
testifying. I will ask that Mr. Langer 
put the exhibits back into the right 


bags so there is no confusion here. 


WAGNER: 
Mr. Langer, inside this blue and green bag, was there 
anything eise? 
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I found a white Marine Midland cloth bag: 

Can you tell us what that looked like and anything olse 
you know about it? 

It had on the face of it, on one side of it, the words 
Marine Midland. 

Showing you Government's Exhibit 16 for identification, 
that again is in a plastic bag, I will ask you to take 
the contents out and examine them, please. 

Yes, sir, this is the white Marine Midland bag that 

I found in the green and blue cloth bag. 

Can you tell us if you found anything else? 

Yes, sir, I found also in the green and blue cloth 

bag approximately $1,943 in American currency. 

Mr. Langer, the exhibits that you have just identified 


for us, including the last one, the currency, what did 


you do with those at that time, and subsequent to that? 


Well, I took all the items, including the $1,943, back 
to the bank. 

Did vou have any other dealings with this fellow you 
apprehended at that time, or did you just take custody 
of these items? 

I mainly just took custody of these items. I saw him 
for a couple of seconds later. 

Can you tell us who was with you then? 


I maintained custody of all the previously mentioned 
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Trial 


Your Honor, I respectfully move 
befoce this Court for a mistrial in this 


case based upon the fact that a weapon, | 


a knife, was produced which was allegedly 


found - - 

‘THE COURT: A knife, weapon or what? 

| MR. TR'FALSKI : A weapon, to wit, a knife, was 

| produced which was found in some bag 
allegedly in the possession of the 
defendant. He is not charged with using, 
a knife or attempting to use a knife. 
He is charged with using a replica 
pistol or a toy gun in this instance. 
The prejudice of that mife being brought 
in hera fairly outweighs the introduction 
of it into evidence or the production of 
it before this Court and jury. Now the 
jury is of the opinion that perhaps Mr. 
Miller would have used a knife, et 
cetera, or that he had an actual knife 
in his possession where there is no 
allegation of that in any stage of this 
proceeding, he is charged with a toy 
pistol. 


Your Honor, I disagree with Mr. 


H. T. Noel & E. F. Knisley 
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Trafalski. First of all, there is 
evidence that the knife was in his 
possession, it was found in tue bag. 

THE COURT: There is no evidence that it had 

: anything to do with the robbery. 

IMR. WAGNER: We are not alleging it did. There | 
is no testimony, there is no argument 
that he threatened the teller with the | 
knife. That is an argument outside the 
facts. The fact is that the man had a 
knife in his possession when he robbed 
the girl. That is directly relevant 
for two reasons. First of all, - - 

\T%E COURT: What has that got to do with it? 

len. WAGNER: Pirst of all, if an insanity 
defense is later raised, which I expect 
it may be, it proves that - - and part 
of the insanity defense is going to be 
that the man did not appreciate the 
wrongfulness of his acts, that is the 


law, we are going to argue that a man 


} 
| 
| 
| 
| 


who did not appreciate the wrongfulness 


of the act, and therefore thought it was 
net wrong te rob banks, would not take 


steps to harm himself, would not take 


H. T. Noel & E. F. hnisley 


steps to flee, would not take st. - to | 
2 
conceal his identity, change his clothes) 


3 
bd after the robbery, wculd not take steps | 


to write out a demand, if he thought it | 


was not wrong, he would not do those 


things. Mr. Miller tu charged with 


assaulting the teller by obviously 
pointing the gun at her. but the question 
might be in the jury's mind does he do 
that knowingly and willfully and in- 
tentionally, that is, does he appreciate 


that a weapon is a weapon, that the gun 


13 | might scare you. Does he have an under- 


standing of guns? If Mr. Miller were a 


man from a foreign culture and knew 
nothing about guns, you might argue that 
it wasn't intentional because he didn't 


know what a gun was. The fact is, he 


was carrying a knife, and he was carrying 


it with him when he was arrested, it 


shows that he krows. I think the jury 


can infer - - we can argue that he had 


23 | it, it's an infererce that he had it - - 


® 24 |THE COURT: It did not come into the activities, 
\ 


25 at tne bank. 


| 
H. T. Noet & E. F. Knisley | 
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MR. WAGNER: 
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[THE COURT: 


MR. WAGNER: 


THE COURT: 


|MR. WAGNER: 


| 
|THE COURT: 
| 
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A-13 
I think if a man has a knife in his 
pocket, it shows his guilty state of 
mind, it shows that it is a willful act. 


No. I think your first argument is} 
| 


good, that is, it may have some bearing 
upon the overall sanity and finding of | 
ob;_-tivity of the defendant. 

I think, your Honor, - - 

If it is in for that purpose, fine. 
Otherwise, we have a prejudice of the | 
knife being brought into view of the 
jury and talked about as being on the : 
defendant's person when, in fact, it had 
no involvement with the bank. | 

Well, Mr. Trafalski can obviously 
argue - - I am not arguing that it did 
have an involvement at the bank - - he 
can argue that he didn't show it to the : 
teller, we are not saying he did. 

There is going to be the insanity 
adefunse evidence put in, and I don't 
know what the substance of it will be, 


how much there will be to it, but I can 


agree if it is in, it has some probity, 


| 
| 
but it is seemingly better to wait tie 
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ing in items to rebut that until you 
get to a rebuttal situ.tion. Neverthe- 
less, I am not going to grant the mis 
trial at this point. We will tak. 
recess. That denial is without prseju- 


| dice, Mr. Trafalski. 
| 


\MR. TRAFALSK : Yes, your Honor. Thank you, your 


Honor. 


(Thereupon, the court was in recess 


ne cn saabee an ae oT : 
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Trial 


(Thereupon the jury exited the 


courtroom at 11:25 a.m.) 


MR, TRAPALSKI: Your Honor, at this time I renew | 
my motions made previously at the close | 
of the People's case. | 

THE COURT: All right. You had a motion for 


a dismissal or a directed verdict and | 


you had a motion for a mistrial. I will ? 


deny “he motion to dismiss but, Mr. 


Wagner, what about the mistrial? 


MR. WAGNER: Your Honor, as I understand it, 


Mr. Trafalski's grounds are that a knife 


which was found on the defendant was | 
mentioned in the trial although that 1s 
not going into evidence, nor will the | 
jury see it. My position is that it is: 
certainiy not prejudicial. I feel that 
the knife would be admissible, if the : 
Court saw fit, I won't argue the bis 


I don't feel it is that probative to 


our case, but the fact is that the 


defendant did have it on his presence 


when arrested, that is the testimony 


an4 there is no evidence to contradict 
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that. Because it was on his pressince, 
because it is a weapon clearly, because ' 
the man is charged rith a orime sone , 
force and violence and premeditation, | 
intent, knowledge, scheme, design, wana: 
the fact that he carried a weapon with 
him, in my opinion is very relevant. 
THE COURT: In the absence of your having aske 
the psychiatrist anything about it -- 
MR. WAGNER: About the knife? 


THE COURT: -- how would this interrelate with | 


any competency or knowledge or intent? 
MR. WAGNER: I did not ask the psychiatrist about 


the knife because Mr. Trafalski objected 


to it being used, and your Honor prevented 4 


it from being admitted. 


THE COURT: That is right. At that time you | 


| 
were indicating that this had a bearing | 
upon the man's mental compe 2ncy and 
intentions at that time because here he | 


was carrying this weapon, although he 


had the toy gun or replica of a gun. 
MR. WAGNER: I did not ask the doctor about the. 
knife, I did not want to raise an issue | 


that Mr. Trafalski had objected to. 


H. T. Noel & E. F. Knisley 


THE COURT: You mean you 414 not understand me 


when I indicated that my ruling at | 


time was without prejudice to the | 


renewal of that motion, and that you 

| 
were going to somehow interrelate this | 
} 
into the competency problem? 


MR. WAGNER: Apparently I did not understand th 


It is my position, Judge, that the 


decision I made was based on the fact 
that having a replica pistol with him 

4s support for that argument. The 
argument can be made to the jury on the 
replica pistol. The danger of invoking | 


Mr. Trafalski's disapproval, because I 


am anxious to avoid any problem at ali 
that I can avoid, because we had the 
gun to support the same argument, I 
was prepared to drop the knife issue 


completely, but I don't think it is 


prejudicial. I don't think there is 


anything wrong with it, but I felt that | 


under all of the circumstances, weighing 
what I had with the additional benefit 
that knife would give us, it was not 


worth taking the risk of creating an 
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issue at trial when I had so much o 


corroborating facts to make my same 


item, perhaps I would have argued more 


' | 
argument. If the knife was the only | 
| 


vigorously for it, but because of Mr. 


Trafaleki's objection and because it was 


not admitted in evidence and because 
I had the gun to support the same 


argument, to raise the same argument, 


I felt that to argue concerning, the 


knife was perhaps, to use a phrase, & 

slight measure of overkill. I don't 
think I needed it that bad, but I don't | 
think it 1s prejudicial or improper. 

THE COURT: Do you have anything you want to 
say on that, Mr. Trafalski? 

MR. TRAFALSKI: . Your Honor, the mentioning of the 
knife by the officer involved -- I 


believe it was Officer Langer ~~ and 


the production of it in view of the jury, 
the defendant is charged with a crime | 
which needs the use of violence and 
force to take possession of the money, 


he is not charged, one, with any 


possession of a knife or the use of any , 
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he is charged wath the toy pistol. 
conclusion which the jury can draw from 
the introduction of the knife into 
evidence or the fact of just bringing 
4t before them are so prejudicial that 
they outweigh its probative value, and 
I believe it has tainted the jury's 
mind to the point where they have a 
different picture of this defendant than 
as was testified to before this Court. | 
MR, WAGNER: I would like to just rebut briefly,| 
your Honor, Mr. Miller isn't specifically 


charged with having a toy pistol, nor 


4s it necessary to charge the defendant 


with possession of those instrumentalities 


whioh give rise to the force, viclence, 


intimidation or assault. He is not | 


charged by specifically saying, ‘You have 
assaulted her with a pistol or you neve: 
assaulted her with a gun.' He is charged 
with by force, violence and intimidation, 
I think more importantly, he is ran, 
with doing that willfully. 

That has a bearing on the assault 


aspect of Subsection (4), does it not? 


H. T. Noel & E. F. Knisley 
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MR, WAGNER: I don't believe the knife has any 
relevancy if she didn't see -~ 
THE COURT: That is right, that 4s what Mr. 


Trafalski is saying. So therefore he 


4s saying that Mr. Miller is then 
prejudiced by having 4 knife brought 
into the evidenciary picture. 
MR. WAGNER: I disagree, I think that the value | 
of the knife, if it were admitted and 


argued, is that it shows knowledge, 


4ntent, scheme, design, consciousness 
of -- 
Thi COURT: That is why I particularly note the 
absence of any fol.s up in that regard 
with the psychiatrist. | 
I think pr. Miller -- Dr. Schutkeker 
had his own report -- Dr. Miller said 


he based part of his conclusion, it was 


a factor, that the man had carried out 
| 


apian. I think the fact that he 


carried with him a note, a knife, 4 gun, 


that he changed his clothes, shows 


plan. The fact that we will not be 


allowed to argue that the knife was 
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| 
part of the plan is one aspect of it, | 
| 
| 


MR, WAGNER: 


THE COURT: 


MP. WAGNER: 


THE COURT: 


MR, WAGNER: 


but for the jury to have heard that the 
knife was found on him, in a sense that 
is prejudicial only es far as everything 
else against him, the entire ovisiuaiaial 
case is prejudicial to the defendant. | 
The photographs are prejudicial to him | 
in the sense they incriminate him, the 
handgun incriminates him, being caught 
with the bait money 4dncriminates him. 


It is all »orejudicial to him. 


| 
| 
| 
You have to have something that hag 


relevance. | 
Well -- | 

The knife and the bag, with no | 
knife being shown in the bank or other- | 
wise used, has no relevance. 

It doesn't have -- 

I thought you were going to show 
relevance ? | 

I think it has relevance if it were 
admitted, but I think I can argue | 
strenuously that it is not prejudicial 
either, Like the A.M.&A's bag has no 
relevance, no probative value, other 


than it was on him, anymore than @ 


H. T. Noel & E. F. Knisley 
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handkerchief in his pocket, but it is 


not prejudicial. As a matter of fact, 


| 
I think the knife, if it were admitted, | 
| 


would be admitted very wisely on the 
argument that it does show plan, it 
shews consciousness that the act was 


wrong. 


where there was not psychiatric testimony 


THE COURT: well, I a,ree. Ina situation 


based upon psychiatric examination, I 
could see that you would leave this to 
lay argument and lay evaluation, but 
where you have psychiatric testimony and 
an issue of insanity in the case, it 
seems to me that ought to have been 
dealt with by the psychiatrist -- 

Your Honor <-- 


-- particularly in view of what I | 


understood you to say at the time I 
| 


denied the motion for a mistrial without 


prejudice. 


MR. WAGNER: when the knife was not admitted in. 
evidence, it is my understanding that 
for me to discuss it would cause two 


problems; one, it might be improper, 
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not necessarily prejudicial, but imprope 
(ay we te be ttegueaing with the 
peyohdatrist items not in evidence an, | 
two, because Mr, Trafalski had objected 
to mentioning the knife, and because 
your Honor had sustained his objection 


to {‘%s offer into evidence, I balanced 


the need to argue that particular item 
along with all the other items I had 
available, and that is the reason I 


didn't mention it. 


| 
| 
| 
} 


THE COURT: ,,:,; -., You left, me; with the raw problem 
jet ‘i jae. whether or not there was any substan, 
tial pfejudice to the defendant from 
having. that mentioned. I will decide 
that. We will be back here at 1:00 
o'clock and I will be able to tell you 
then what my ruling is on this motion 
for a misv.rial, also, if there is no 
mistrial, we will go into oral argument 
and I will advise you at that time what 


I em Going with your requests. 
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No matter what I do, if you have 


that solicitude for that and of our j 


} Government in the future, maybe you 


ought not to have mentioned the knife, 


MR. WAGNER: I am convinced, you~ Hunor, tnere 


is nothing improper about it. low can 


I speculate as to what Mr. Trafalski 


e will object to or what he won't. I 
| suppose I could offer no evidence, but 


that is not the way you prosecute cases. 
There should have been no mention 


I will have to decide 


of the knife. 


1:00 o'clock. 


whether it is prejudicial. 


(Thereupon the court was in recess 


at 12:00 noon.) 


es eee ar 62 eke ee es 


€ H. T. Noe! © &. F. Kinisley 


OFFICIAL REPORTE..3. U. &. DO sTRICT COURT 


(Defendant present, counsel present 


jury absent.) 


HE COURT: Mr. Trafaiski, upon further 


consideration, I have decided to deny 


your motion for a mistrial, deeming that! Bic 


i 
there has been no material oc substantial 


prejudice to your client in this 
situation. 

MR, TRAFALSKI: “nank you, your Honor. 

THE COURT: As far as the requests to charge 


are concerned, I have really a request 


te charge from Mr. Trafalski on behaif 
of the defendant, comprising four pages, 


and basically, with the exception of the! 


last full paragraph on the second page, _ 


wi.ch differs somewhat from the charge 
I am rotng to give, which comes from 


Unite: States va. Freeman in the Second 


Circuit, I will be charging what you 
have there, Aa far as the Government's 


requests -<- 


MR, WAGNER: Your Honor, Mr. Trafalski and I 


H. T. i oel & E. F. Knisley 


Ree met aan ewe - eee ne 


— 
Q 
c 
1°) 
” 
fo 
© 
© 

— 


al 


Tri 


(Defendant present, counsel present 


jury present.) 


I have an indication that the jury | 
has reached a verdict. who will speak | 
for the jury? Mr. McKeller. Is that | 
true the jury reached a verdict? 

FOREMAN: Yes, it is, your Henor. 

THE COURT: How does the jury find as to count | 
FOREMAN: Guilty ac charged. 

THE COURT: As to Count 2? 

FOREMAN: Guilty as charged. 

THE GOURT: As to Count 3? 


FOREMAN: Guilty as charged. 


THE COURT: Is there a request to poll the jury? 
| 


MR, TRAFALSKI: None, your Honor. 


| 


THE COURT: All right, thank you very much, | 


‘hat concludes your service in the case, 


and I thank you for your time and 
consideration. Now, as I understand it, 
three of the jurors have some problems, 


I will speak with you th’ pee 


celeste Sy ahaa Pas os 0 se hk AA A ess Nb lth iit ae Attain 


- 


and 


The other nine, we will hecu to have you 
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